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BRIEF FOR APPELLEES 


Counterstatement of the Case 

The Judge in the lower court filed a “Memo Opinion’ 7 of 
the case, dated February 28, 1948, in which he stated the 
facts of the case as follows: 

“Plaintiffs seek to enjoin defendants from continu¬ 
ing construction of a building on a plot of land at the 
northwest corner of 11th and Lamont Streets, North¬ 
west, in disregard of a building restriction line, and to 
require removal of the construction already done. 

“The land was originally parts of lots 4 and 5 in 
block 20, now Square 2842, in a subdivision called Co¬ 
lumbia Heights, which was bounded south by Florida 
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Avenue, north by Park Road, west by 14th Street and 
, east by other tracts. Later 11th Street was extended 
by the D. C. north from Florida Avenue, absorbing 
. parts of lots 4 and 5. They had been interior lots. 
The remaining portions taken together, now in one 
ownership, became a corner plot, bounded on the east 
by 11th Street, and on the south by Lamont Street. 

“In 1881 the subdivision owner impressed all the 
lots lying north of Clifton Street with a restriction 
against building within thirty feet of the front line of 
the lots. Lots 4 and 5 had but one frontage; that was 
on Lamont Street. Therefore the building line applied 
to that street. This covenant and others as to improve¬ 
ments and use, clearly patterned the section for resi¬ 
dential purposes. It quickly developed in that way and 
soon became a large residential section of the city. 

“Gradually the dwellings along 14th Street gave 
way to business uses. This brought about extensions 
of buildings to the street line of 14th Street in disre¬ 
gard of the 30 foot restriction which had prevailed 
as to the original improvements. To a lesser degree 
business has encroached along 11th Street. But, parts 
of this street do not lie within the subdivision, and the 
covenant did not apply to the frontage along the 
street. Both 14th and 11th Streets have become im¬ 
portant thoroughfares, which doubtless accounts for 
business attaching itself to those highways as the needs 
of the section called for neighborhood stores. 

“The interior streets, including Lamont, have con¬ 
tinued to be entirely residential, improved by dwell¬ 
ings of good quality, which with few exceptions set well 
back from the street, adhering generally to the 30 foot 
line except as to bays and porches. In the conversion 
of 11th and 14th Streets to business uses the buildings 
thereon have been erected or extended out to the street 
line, yet in most instances on the corner lots the build¬ 
ings on the intersecting residential streets have been 
kept back to the line of dwellings fronting thereon. 
This is illustrated by the store buildings at the south¬ 
west and northeast corners of 11th and Lamont Streets. 
These stores front on 11th Street and have been kept 
back to the line of the main wall of the adjoining resi- 
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dences on Lamont Street, with the evident intention of 
complying with the building line here in question.! 
These buildings are directly across from the defend¬ 
ants’ property, and fairly illustrate what plaintiffs are 
asking in connection with the building defendants are 
constructing. (See Defts’. IF, 11,12.) 

“The evidence does show that the main walls of a 
few buildings on residential streets other than Lamont i 
are less than thirty feet from the street line. It also! 
appears that dwellings on Columbia Road between 11th 
and 13th (running east and west) are much closer to 
the street line than thirty feet. However, that street 
was laid out by the District of Columbia after the sub¬ 
division was made and the original building line did 
not apply to it. 

“As to Lamont Street between 11th and 13th, it ap¬ 
pears that bay windows and open porches of many 
dwellings, including those of plaintiffs, extend beyond 
the line. On the north side, upon which defendants’ 
property is located, these projections extended vary¬ 
ing distances from 3 y 2 feet to 6 feet. On the opposite 
side the bays extend from Sy 2 feet to 4 feet and in 
some instances open porches and steps range from 8 
feet to 14 feet beyond the line. The buildings fronting 
on this street are all residential in their design and 
are used only as dwellings. The street presents an at-! 
tractive setting of homes for people in moderate cir¬ 
cumstances. It does seem clear that unless there be 
some controlling reason to the contrary these home 
owners should be protected against damaging en¬ 
croachments such as is now being attempted by the de¬ 
fendants. The evidence as to projections on Lamont! 
Street was not presented at the preliminary hearing. 
There was no suggestion then that defendants were 
in any wise influenced in their course of action by rea¬ 
son of bays or porches extending beyond the line, or 
that they regarded such extentions as violations of the 
covenant. This comment is not intended as any criti¬ 
cism, but only as indicating that defendants were not 
influenced thereby to disregard the covenant. 

“The defendant corporation is the title owner of the 
corner plot in question, now designated as lots 809 and; 
810 in Square 2842. Defendant Burman is president 
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and in active charge of building operations for the 
company. Although well aware of the building restric¬ 
tion line on Lamont Street defendants, in disregard 
thereof, began construction of a building designed for 
stores fronting on 11th Street and covering the entire 
restricted area on Lamont Street. Work began during 
the first part of September on footings and other 
ground preparations. Brick work on the west or rear 
wall began the last week in September. Just how soon 
the walls took form on the restricted zone of Lamont 
Street is somewhat uncertain. However, I gather from 
the evidence that it was about the middle of October, 
possibly a little earlier, when it came to the attention 
of the plaintiffs that the structural work above the 
ground was occupying the restricted area. Then fol¬ 
lowed a meeting of the plaintiffs and other interested 
persons resulting in the employment of an attor¬ 
ney and finally the filing of this suit on October 30th. 
Photographs in evidence fairly reveal the state of the 
work at that date. Notwithstanding the suit, including 
application for a restraining order, the defendants con¬ 
tinued with the work, so that at the time of the hearing 
for a preliminary injunction it had progressed consid¬ 
erably beyond what it was on the date that suit was 
filed. With this understanding of the salient facts, the 
contention of the defendants, whereby they seek to jus¬ 
tify their admitted disregard of the building line, may 
be considered.” (App. 10-13 incl.)* 

In the Judgment dated March 16, 1948, the foregoing 
statement of the case was made the findings of fact and 
conclusions of law in the case by reference (App. 22, 23). 
It will also be noted that the Findings of Facts and Conclu¬ 
sions of Law proffered by the appellants was refused by 
the court below on the same date that the Judgment was 
entered (App. 18-21 incl.). 

i 

♦Where the abbreviation (App.) appears herein, reference is made to the 
Joint Appendix; and where the abbreviation (Ex.) appears herein, reference 
is made to the exhibits contained in a separate folder hied as a supplement to 
the Joint Appendix. 
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Summary of Argument 

In 1881 the Columbia Heights subdivision was created as 
a restricted area with several covenants, one of which per¬ 
tained to the establishment of a thirty (30) foot building 
restriction line. The purpose of these covenants was to 
make the subdivision, which encompassed many city blocks, | 
a desirable residential area. 

Appellees admit that the west boundary street of the 
subdivision, namely the east side of 14th Street, has since 
its original residential development gradually and almost 
completely been converted to business uses and that the i 
restriction line along that street has been abandoned. Ap¬ 
pellees contend that 11th Street and Columbia Boad, both 
of which were not in the original subdivision and both of 
which were “cut through” by the District of Columbia at 
a later date through condemnation proceedings, are not 
impressed with the covenants. The appellees state that 
the interior streets have been uniformly developed into a j 
pleasing residential area and still exist as such with an 
almost universal projection of bays, porches, and steps into j 
the thirty foot area reserved by the covenant. These pro¬ 
jections were built in accordance with the covenant as in-: 
terpreted in the light of building regulations in force and 
effect in the District of Columbia at the time of their erec¬ 
tion. 

Appellees also contend that the area covered by the cove¬ 
nants is much too large to be considered as one neighborhood 
in determining whether or not the covenants are still en¬ 
forceable with respect to Lamont Street between 13th and 
11th Streets, and that the violations alleged to exist else¬ 
where in the subdivision, than on Lamont Street, are too dis¬ 
tant from properties owned by the appellees and do not bar 
appellees from enforcing the covenant with respect to at¬ 
tempted violations which are particularly harmful to them. 
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Appellees further contend that they, themselves, have not 
violated the covenant with respect to their bays, porches 
and steps which project into the restricted area and which 
have been so erected for many years, but assert that this 
is a reasonable and almost universal interpretation of the 
covenant which has gone unchallenged for many years and 
was so found by the court below. 

Appellees finally contend that their action to enjoin the 
violation attempted by appellants was timely, and that they 
are not barred by laches as contended by appellants. 

For these reasons, the judgment of the court below must 
be affir med and the appellants enjoined from the violation 
they intend. 


ARGUMENT 

I 

Hie covenant has not been numerously and repeatedly 
waived so as to make it unenforceable. 

i 

In the extensive hearing had in the lower court on the pre¬ 
liminary injunction, and in their brief, appellants have 
contended that there has been a general abandonment of the 
thirty (30) foot building restriction line and that the coven¬ 
ant is no longer enforceable. In support of this contention, 
they cite alleged violations of a commercial nature along 
14th Street and 11th Street, and of a residential nature 
along the interior streets. These same violations are also 
urged as grounds for a finding that there has been a change 
in the character of the neighborhood and therefore that the 
covenant is no longer enforceable since it is no longer pos¬ 
sible to carry out the purposes for which the covenant was 
imposed. As the final argument that the covenant should 
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no longer be enforced, appellants cite certain alleged viola¬ 
tions along Lamont Street between 11th and 13th Streets by 
the appellees, themselves. 

! 

Appellees assert to the contrary that the covenant re¬ 
mains binding and enforceable, and that the alleged vio¬ 
lations cited by appellants are insufficient for this court to 
hold that the covenant is not enforceable against appellants 
whose property fronts on Lamont and 11th Streets at the 
northwest corner. In support of this position, appellees 
state that it is clearly discemable that the alleged violations 
along 14th Street and other alleged violations which are 
distant from appellees’ property, in no way interfere with 
the right to light, air, and a view or to the uniform resi¬ 
dential development of the neighborhood scheme along 
Lamont Street between 11th and 13th Streets, the preserva¬ 
tion of which benefits was sought through the imposition of 
and compliance with the building restriction line. 

i j 

Appellees also state that 14th Street is the western-most 
and boundary street of the subdivision; that the alleged vio¬ 
lations along the east side of that street do not materially 
affect the interior streets, particularly Lamont Street which 
ends at 13th Street; that the violations along 11th Street 
are not controlling in that 11th Street was not one of the 
streets originally in the subdivision but was “cut through” 
by the District of Columbia at a much later date; and that 
any alleged violations along Columbia Road are not con¬ 
trolling in that it, too, was * ‘ cut through . 9 9 In any event, the 
alleged violations along these streets have not materially 
affected the residential use of the interior streets. 

A careful study of the transcript and exhibits in this case 
will show that in only a few instances have the corner busi¬ 
ness properties failed to conform with the building line on 
the intersecting lateral streets (Ex. 1-A, and 1-G, and 12-K 
the same building as 1-G). Other corner business proper- 
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ties have generally been built in compliance with the build¬ 
ing line on the intersecting lateral streets including those on 
the northeast and southwest comers of 11th and Lamont 
Streets (See Ex. 12-C, 12-D, 12-E) and were so found by the 
Judge in his opinion (App. 11). 

Stewart v. Firiklestone, 206 Mass. 28, 92 N. E. 37, holds 
that where the purpose of the neighborhood had not changed 
from residential to commercial except as to the comers, such 
changes were not to be regarded as an abandonment of the 
general neighborhood scheme. 

In O’Neill v. Wolf, 170 N. E. 669,338 III 508, at page 524, 
the court holds as follows: 

“ • * * It would be going far to hold that the appellee in 
the present case could protect herself in these matters 
only by protesting, to the extent of entering the legal 
forum, if necessary, against violations on other streets 
that affect her in no practical way whatever, or even up¬ 
on her own street but so far away or of such a nature as. 
to be of no noticeable effect upon her own property in 
its relation to the restriction involved. *** The sound 
principle in situations of this kind would seem to be that 
the claim of acquiescence as barring a property owner 
from enjoining the violation or restrictions by others 
should be measured in its force by the relation of the as¬ 
serted violation to the individual property of complain¬ 
ant, and such is, in fact, the very rule laid down in later 
New Jersey cases. (Brigham v. Mulock Co., 74 N. J. Eq. 
287, 70 AtL 185; * * 

Again, in Schadt v. Brill , 139 N. W. 878,173 Mich. 647, at 
page 652, the court states as follows: 

“We find that law well settled to the effect that a per¬ 
son owning property in restricted territory does not 
waive or lose his right to enforce the restrictions where 
their violation becomes especially and personally offen¬ 
sive and injurious to him and his property, by reason of 
his previous omission to take notice of violations, and 
insist on observance of the covenants, in cases not 
affecting him or his interests, or the locality in which 
his property is situated. Brigham v. H. G. Mulock Co., 
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74 N. J. Eq. 287 (70 AtL 185); McGuire v. Caskey, 62 
Ohio St. 419 (57 N. E. 53); Stewart v. Finklestone, 206 ! 
Mass. 28 (92 N. E. 37) • • •” 

See also Pay son v. Burnham f 141 Mass. 547, 6 N. E. 708; 
Voorheis v. Powell, 261 Mich. 378, 246 N. W. 154; Farley v. 
Finn, 226 Mich. 205,147 N. W. 571; Palmer v. Circle Amuse¬ 
ment Compamy , 130 N. J. Eq. 356, 22 AtL (2d) 241; New¬ 
berry v. Barkalow, 75 N. J. Eq. 128, 71 AtL 752; and Stewart 
v . Stark , 181 Mich. 408, 148 N. W. 393. 

Appellants, in citing alleged violations along 11th Street, 
specifically mention the southwest corner of 11th and Ken- 

! 

yon Streets; however, reference to the plat shown in Exhibit 
13 will disclose that the property in question is part in and 
part out of the covenanted area, that it is not visible from 
the appellees’ property, that it does not affect their light, i 
air, or view, and that even with strict enforcement of the ; 
covenant with respect to that part of the property which is 
within the covenanted area, the violation complained of 
could still have existed with reference to that part of the 
property which is outside of the covenanted area. In this 
instance it is doubtful whether or not equity would have en¬ 
forced the building restriction line against that part of the 
property which is within the covenanted area; and inasmuch 
as the violation alleged here is not a clear-cut violation, it 
cannot be regarded as a waiver of the building restriction 
line. ; 

Appellants also specifically cite a violation east of 11th 
Street on the south side of Lamont Street. The violation 
alleged there has reference to lot 33 east of Columbia 
Heights Block 21 (App. 70, 71, 72). By referring to Ex¬ 
hibit 13, this court will see that the lot numbered 33 is to 
all intents and purposes outside of the subdivision and that 
the violations alleged have reference only to a bay-window 
and steps. It seems obvious from the fact that the east line 
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of the subdivision is extremely irregular, the violation al¬ 
leged here is not a clear-cut violation and therefore it can¬ 
not be regarded as a waiver of the building restriction line. 

Appellants specifically mention violations at 13th and 
Girard Streets and at 13th and Kenyon Streets and on the 
south side of Park Road west of 11th Street. These alleged 
violations (Ex. 11) generally have reference to bay-win¬ 
dows, porches, and steps, and are of a nature entirely differ¬ 
ent from that proposed by the appellants. Furthermore, 
they are too remote to be binding upon the appellees and to 
thus be considered as a waiver by the appellees of the 
building restriction line (Stewart v. Firiklestone, supra; 
O’Neill v. Wolf , supra; Ewertsen v. Gerstenberg, 186 HL 
344, 57 N. E. 1051; Morrow v. Hasselman, 69 N. J. Eq. 612, 
61 AtL 369; Loomis v. Collins , 272 Ill. 221, 111 N. E. 999). 

The courts attention is invited to the arguments set 
forth in the “Memo Opinion’’ of the court below (App. 13- 
18 incL) which succinctly expounds the arguments and con¬ 
clusions of law on the main points raised by the appellants 
in this case, and it is requested that these arguments be 
read as a part of this brief and be incorporated herein by 
this reference in the interest of brevity and economy. 

Appellees also invite the court’s attention to the fact that 
in replying to the arguments presented by the appellants in 
point one of their brief, appellees have deliberately re¬ 
frained from any discussion concerning the alleged vio¬ 
lations by appellees themselves with respect to their proper¬ 
ties on Lamont Street, because that point is particularly 
raised by appellants in point two of their brief and our 
position with reference thereto is set forth fully hereafter 
in point two of this brief. As reason therefor, appellees 
state that the court should first consider the instant case 
from the point of view as to whether or not the alleged vio¬ 
lations other than those attributed to appellees are sufficient 
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for the court to base a finding that the covenant is not en¬ 
forceable on Lamont Street. Appellees assert that they 
are not, and that the cases cited above are sufficient to sup¬ 
port the lower court’s finding that such alleged violations 
do not bar enforcement of the covenant against the violation 
attempted by appellants. 


n 

The Court was correct in holding that the appellees ' 
whose bay windows, porches and steps project into the re¬ 
stricted area are not precluded from enforcing the build-, 
mg line restriction against appellants. 

j 

Eliminating 14th Street and 11th Street from considera- i 
tion for the moment, the entire subdivision consisting of j 
many city blocks, is completely improved by attractive j 
dwellings, the main walls of which with few exceptions are ■ 
located at the thirty foot building restriction line. It is 
also true that the bay-windows, porches and steps of ap¬ 
pellees’ properties and those of most other residences in the 
subdivision do project into the restricted area and have so 
projected since they were built many years ago. (See allj 
exhibits). Appellees assert that in view of the foregoing, 
the court below was correct in finding that the construction 
of the covenant allowing such projections into the restricted 
area was a “reasonable one.” This is particularly so in 
that the earliest building code appellees could locate, namely 
1882, and those up to and including the one presently in 
force, contemplated and made provision for bay-windows, 
porches and steps being erected with projections into the 
restricted area beyond building lines. In the case of Brig¬ 
ham v. Mulock Co., 70 At. 185, 74 N. J. Eq. 287, at page 290 
thereof, the court states as follows: 

4 ‘The fact that so many buildings have been erected 
with the main body of the building located with refer- 
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ence to the building line and with open porches and bay 
windows extending over the line measurably indicates 
a popular interpretation of the restriction to that effect. 
As is said in Morrow vs. Hasselman, 69 N. J. Eq. (3 
Robb.) 612, 617, if these porches have been erected un¬ 
der an erroneous construction of the covenant, that fact 
is no evidence of an abandonment of the general 
scheme. ’ ’ 

The court below pointed out in its opinion that during the 
extensive preliminary hearing no mention was made of the 
alleged violations by the appellees and that only after ap¬ 
pellants had suffered a defeat with reference to the prelim¬ 
inary injunction did they attempt in support of their posi¬ 
tion to show violations by the appellees. This sequence of 
events clearly indicates that appellants were in no way 
induced to attempt to violate the thirty foot building re¬ 
striction line because of the alleged violations by the appel¬ 
lees. These facts add considerable weight to the finding 
by the court below to the effect that the bay-windows, 

I 

porches, and steps of the appellees’ homes do not constitute 
a violation of the covenant but that they are in fact a rea¬ 
sonable interpretation of said covenant as evidenced by the 
fact that they have almost universally been constructed in a 
like maim er throughout the entire subdivision. 

Though appellees assert that the bay-windows, steps and 
porches of their dwellings are not violations of the cove¬ 
nant but constitute a reasonable interpretation thereof, 
nevertheless, considering the case for the moment from 
the point of view that the appellees’ bay-windows, porches 
and steps are violations of the covenant, it seems to ap¬ 
pellees that these projections into the area restricted by 
the covenant do not impair the beauty or uniformity of 
the residential neighborhood but rather add to its beauty. 
The courts of equity should therefore enforce the covenant 
against the appellants who seek to violate the covenant in 
a dissimilar manner. 
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In the case of O’Neill v. Wolf, 338 HL 508, plaintiff who 
had violated the covenant along with others, was permitted 
to enforce a building line covenant against the defendant 
who sought to build a series of one-story stores out to the 
street line. At page 520 the opinion of the court holds as 
follows: ' j 

“• • • In the light of these well-considered prin¬ 
ciples it cannot be said that because appellee’s build¬ 
ing projects in one or two places a foot or a foot and a 
half over a 50-foot building line she cannot for that 
mere reason enjoin the maintenance of a building on 
the next lot which blankets her property on that side 
with a 50-foot wall extending to the sidewalk. This 
situation is quite similar to the one presented to the 
Massachusetts court in Bacon v. Sandberg, 179 Mass. 
396, 60 N. E. 936, where it was said ‘Lastly, it is urged 
in defense that the plaintiffs cannot come into a court 
of equity for redress because they have infringed the 
restrictions by allowing projections from their houses 
into the space of 13 feet between the house and the 
lines of Beacon Street. These projections consist of 
bay-windows, piazzas and steps. * • • In the case 
before us it may be assumed that the plaintiffs, by 
their conduct in respect to their own houses, could not 
invoke the aid of a court of equity to prevent the de¬ 
fendants from erecting a piazza, bay-windows or steps 
extending into the restricted space. But the building 
of a separate house in this space is something the 
plaintiffs have not done.’ A similar rule was applied 
in Godley v. Weisman, 133 Minn. 1,157 N. W. 711.” 

Attention of this court is particularly called to the case 
of O’Neill v. Wolf, supra, in that it reviews and distin¬ 
guishes nearly every important case on the subject, includ¬ 
ing many of those which the appellants and appellees have 
cited in their briefs. Appellees will not here attempt to 
restate the distinctions set forth in this opinion but state 
that in only those cases where the court found actual and 
clear-cut violations plus a situation where there was noth¬ 
ing of the covenant left to save, did it refuse to enforce the 
covenant 
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In the case of Dalstan v. Circle Amusement Co., 130 N. J. 
Eq. 354, 22 AtL (2d) 245, the plaintiffs had eighteen years 
ago built sun porches in violation of the covenant. The 
defendant who contemplated another type of violation was 
enjoined therefrom and in so doing, the court, at page 356, 
states: 

“• * * The defendant does not contemplate a similar 
violation but a far different one. Of course, one who 
has built a porch in violation of a restrictive covenant 
may not complain that his neighbor contemplates 
a like structure. But if a different use is contemplated 
the complaint should be entertained. The balancing of 
equities does not close the door to enforce a general 
scheme of development merely because the complain¬ 
ants may have, in some slight measure, violated the 
form of the covenant (Emphasis supplied.) 

Also, in the case of Scawright et al. v. Blount , 77 S. E. 152, 
139 Ga. 323, the court states: 

“The plaintiff will not be denied the equitable re¬ 
lief sought merely because she erected a porch and 
steps in front of her residence within less than 25 
feet of the street, the main body of her residence being 
28 feet distant from the street, where the purpose of 
the restriction was to secure the right of view for 
private residents, and where the evidence does not 
show that the porch and steps substantially interfere 
with the enjoyment of the plaintiff and neighboring 
proprietors of the ‘right of view, of 25 feet from the 
sidewalk’ on the street named. McG-uire v. McCaskey, 
62 Ohio St. 419 (57 N. E. 53). See Jackson v. Steven¬ 
son, 156 Mass. 496 (31 N. E. 691, 32 Am. St R. 476); 
Trustees of Columbia College v. Thacher, 87 
N. Y. 311 (41 Am. R. 365); Amerman v. Deane, 132 
N. Y. 355 (30 N. E. 741, 28 Am. St. R. 584); German 
v. Chapman, L. R. 7 Oh. Div. 270; Morrow v. Hassel- 
man, 69 N. J. Eq. 612 (61 AtL 369); Bacon v. Sand¬ 
berg, 179 Mass. 396 (60 N. E. 936); Linzee v. Mizer, 
101 Mass. 512, 531.” 

Construction of porches, verandas and steps within a 
restricted area are not sufficient as a matter of law to show 
abandonment of the scheme of reservation where no gen- 
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eral change on the street or conditions surrounding it have 
taken place so as to render the restriction useless to the 
plaintiffs and other residents. Brown v. Huber, 80 Ohio 
St. 182,88 N. E. 322, 28 L. R. A. (N. S.) 705. 

Again, in the case of Winslow v. Newcomb, 100 AtL 613, 
87 N. J. Eq. 480, at page 486, the court states: 

“The few bay windows do not evince an abandon¬ 
ment (Righter v. Winters, 68 N. J. Eq. 252; Morrow V. 
Hasselman, 69 N. J. Eq. 612), and as, in the formula¬ 
tion of the building scheme, open porches were doubt¬ 
lessly contemplated, and, inasmuch as the restriction 
has been thus almost universally interpreted and acted 
upon, they cannot be regarded as infringements. Ocean 
City Land Company v. Weber, 83 N. J. Eq. 476; af¬ 
firmed 84 N. J. Eq. 505.” 

The ultimate statement of the law in these cases may be 
said to be that stated at page 515 in the case of O’Neill v. 
Wolf, supra: 

“If a subsequent owner has taken title with notice, 
either actual or constructive, of a binding agreement 
between his grantor and the original owner establish¬ 
ing a building restriction, he will be bound to abide by 
it and equity will enforce it * * * Such building re¬ 
strictions mil be enforced in equity upon equitable 
principles, each case being considered with reference 
to its own circumstances. O ’Gallagher v. Lockhart, 
263 Ill. 489.” (Emphasis supplied.) 

In conclusion, it may be generally held that appellees al¬ 
leged “violations” which consist of open porches, bays, and 
steps will not be considered as a bar to an action enj oining 
the appellants’ violations of the building line in a dissimi¬ 
lar manner, consisting of a solid wall jutting out thirty 
feet from the adjoining residential property. Should this 
court find, as did the court below, that the bays, porches 
and steps of appellees’ residences were not violations but 
merely a popular and reasonable interpretation of the 
covenant, then there can be no doubt that this court will 
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hold that the violation attempted by the appellants shonld 
and will be enjoined. Should the court, on the other hand, 
feel that the projections from appellees’ residences are 
actual violations, they should note that these violations 
have stood many years, that they have been uniformly and 
universally built throughout the entire subdivision and, 
finally, that they in no way mar the beauty of the residen¬ 
tial neighborhood as would the violation contemplated by 
the appellants, but instead add to the beauty of the neigh¬ 
borhood. For these reasons appellees ask that this court 
enjoin the appellants from the violation which they pro¬ 
pose. 


m 


There has been no change in the neighborhood which 
would justify a finding that the objects for which the 
covenant was imposed are no longer obtainable and the 
covenant should therefore be enforced. 


This subject which has been generally discussed in the 
preceding points, will be dealt with more specifically here¬ 
in. This court in a case involving a covenant against busi¬ 
ness uses has cited in Kenealy v. Chevy Chase Land Co. of 
Montgomery County , (72 F. (2d) 378), 63 App. D. C. 327, 
at page 329 as follows: 

“In Smith v. Lynch, 233 Mich. 6, 206 N. W. 362, 363, 
which involved restrictive covenants similar to those 
•in the present case, the court said: ‘This subdivision 
was restricted for a purpose, and that purpose was to 
make it a residence district where the owners of homes 
could live quietly, away from the noise and bustle of 
business. • • • If these restrictions must give way 
because there is more or less business around the 
subdivision, then all that will 'be necessary in the 
future to destroy any subdivision will be for specula¬ 
tors and others interested to surround it with business 
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places, and all restrictions will be discarded. We can¬ 
not agree with this construction of the contract. ’ ” 

The subdivision to which the covenant in the present 
case applies consists of many city blocks, much too large 
an area to be treated as a unit, or one neighborhood. 
Schadt v. Britt, supra; Brigham v. Mulock, supra . There¬ 
fore, the issue in the instant case is reduced to the ques¬ 
tion as to whether or not Lamont Street from 11th to 13th 
Streets, the immediate neighborhood , has so changed in 
nature and usage as to make the enforcement of the build¬ 
ing restriction line of no value. The answer appears most 
obviously that the immediate neighborhood has not 
changed from its original residential character, nor has 
the entire subdivision changed in its residential nature ex¬ 
cept for those commercial encroachments on 14th and Hth 
Streets which are the extreme boundaries of the entire 
restricted area set forth in the prior points. 

Looking for a moment at Exhibits 12-1, 12-J and 7, the 
court will see the nature of the violations alleged to have 
been committed by the appellees; however, the pictures 
showing the vista along Lamont Street toward 11th Street 
present an unusually attractive and uniform row of dwell¬ 
ings for people of moderate circumstances. The remaining 
exhibits offered by the appellants show that bays, porches 
and steps have been uniformly built out into the restricted 
area throughout the entire subdivision, and that with only 
two exceptions, as shown in the exhibits, (Ex. 1A and 1G, 
8 and 12K, the last three being illustrations of the same 
building) have stores been built out beyond the line of the 
intersecting lateral streets. One of those instances (l$x. 
1G, 8 and 12K, all three showing the same building) in¬ 
volves a questionable violation in that the property in 
question is part in and part out of the restricted area (Ex. 
13) located on 11th Street, an area boundary line, as set 
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forth previously, and as such, cannot be considered as an 
example of a waiver of the covenant. 

The case of Hundley v. Gorewitz, 77 App. D. C. 48,132 F. 
(2d) 23, will show that the change in the neighborhood, 
which appellants mention in their brief, was not a change 
from the residential to commercial use but from Caucasian 
to Negro ownership. 

It should also be borne in mind that the appellants con¬ 
tinued to work on their store up to the date set forth for 
the preliminary hearing and that they were permitted to 
do so as long as it was agreed that the work would be done 
without prejudice to the final ruling in the case. (See page 
166 of the Transcript.) Therefore, this court should not 
permit the fact that the store had been completed to in any 
way influence the decision in this case. 

In the case of Jameson v. Brown , 109 F. 2d 830, 71 App. 
D. C. 254, this court laid down the rule that where restric¬ 
tions are a part of the general scheme or plan for the bene¬ 
fit and improvement of all lands included in the tract, 
courts of equity will, under proper circumstances, enforce 
the restrictions at the suit of any grantee against any other 
such grantee, but equity will not, as a rule, enforce a re¬ 
striction where the property and that in the vicinage has 
so changed as to make it unfit or unprofitable for use if the 
restriction is enforced, or where to grant relief would be 
a great hardship on the owner and of no benefit to the 
complainant, or where complainant has waived or aban¬ 
doned the restriction. It was held in this case that most, 
if not all, of the tract was clearly fit and profitable for 
residence use and that the covenant against sale of spiritu¬ 
ous liquors should be and was unheld, even though liquor 
was sold just across the boundary line. 
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In the instant case, the same tract of land is involved as 
in the Jameson v. Brown case, supra. The neighborhood is 
still chiefly residential and profitable for residential use. 
The building line has not been violated so that it is un¬ 
enforceable merely because bays and porches project into 
the restricted area for such projections were but a reason¬ 
able interpretation of the covenant at the time they were 
built many years ago. Appellees assert that the vicinage 
has not changed appreciably since the decision in the 
Jameson v. Brown case; that it is still residential; that the 
covenant concerning the building restriction line is still of 
value to all of the grantees within the neighborhood; and 
that the neighborhood still continues to be a desirable and 
attractive residence for persons of moderate circumstances. 

i 

A review of the facts in Trustees of Columbia College 
v. Thacker, 87 N. Y. 311, 41 Amer. Rep. 365, will show that 
the covenant restricting the use of the property applied 
only to several buildings, and that in refusing to enforce the 
covenant the court cited that the neighborhood had on all 
sides been converted to commercial usage, that the elevated 
railway station with stairs leading to it from the pavement 
was directly in front of the house; that people using the 
railway could not help but peer into the windows in using 
the steps; and that finally, while the covenant continued to 
be enforced, the property could only be operated as a sub¬ 
standard rooming house whereas with the removal of the 
covenant as to its use it could become a valuable business 
property. This case is likewise distinguished in Castlemayi 
v . Avignone, 56 App. D. C. 253,12 F. (2d) 326. 

Considering the cases cited above, including those relied 
upon by the defendant, the only conclusion that this court 
can reach with reference to this matter is that the neigh¬ 
borhood has not changed so as to warrant a ruling that 
the covenant is no longer enforceable. 
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IV 

A restrictive covenant will be enforced where it will be 
of benefit to those seeking it even though enforcement 
will cause pecuniary loss to one who seeks to violate it. 

The damage which will ensue, should this court declare 
that the covenant as to the building line is no longer en¬ 
forceable, will be that throughout the many blocks of the 
subdivision there will no longer be a line and people may, 
with, immunity, be able to build out to the street line any¬ 
where along a block. This would constitute serious dam¬ 
age to the appellees and all other residents within the 
subdivision. 

Appellants mention that the owner of the apartment next 
to their building has not joined in the complaint. In an¬ 
swer, it may be pointed out that the owner of an apartment 
who does not live on the premises is not as much concerned 
with the violations affecting light, air and view as are in¬ 
dividual property owners, Jameson v. Brown, supra. The 
mere fact that a particular person in a neighborhood has 
not been joined as a party plaintiff is not substantial 
grounds for upholding a violation. In fact, it seems an 
admission by appellants that the owner of the property 
adjoining their property has just grounds for complaint 
Appellees assert that the man next distant and all appellees 
likewise have a valid complaint against appellants’ at¬ 
tempted violation in that it is close to them and particu¬ 
larly obnoxious to them. The allowance of the violation 
by appellants will only lead to other violations of an in¬ 
creasingly serious nature. 

The case of Kenealy v. Chevy Chase Land Co. of Mont - 
gomery County, supra, states that if restrictions must give 
way because of violations around the neighborhood, then 
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all one would have to do to nullify a covenant is to encircle 
a neighborhood with a different type of improvement. This 
reasoning, the court said, it could not agree with. 

The case of Ewertsen v. Gersteriberg, supra, does state 
the principle quoted by appellants at pages 22 and 23 of 
their brief. However, in Castleman v. Avignone, 56 App. 
D. C. 253, 12 F. (2d) 326, after citing from this case this 
court held that even where a TVz foot line had been violated 
that there was still something of value to the covenant yet 
remaining even though the neighborhood had changed from 
residential to commercial and therefore enforced it. There 
is still something of the value left, in the principle case; 
appellees contend that the whole of the building covenant 
on Lamont Street is left and that to allow a violation of a 
nature dissimilar from bay windows, porches and steps 
would work serious damage to the neighborhood. 

It is believed that the case of Stewart v. Fihklestone, 206 
Mass. 28 (92 N. E. 37) sets forth at page 38 the true state¬ 
ment of the rule which applies in the principal case: 

“It is strongly urged that a mandatory injunction 
ought not to issue, for the reason that it would operate 
oppressively and inequitably, and impose on the de¬ 
fendant a loss disproportionate to the good it can ac¬ 
complish, and that the plaintiffs ought to be relegated 
to financial compensation by way of damages. This 
remedy is a drastic one, and ought to be applied with 
caution, but in cases proper for its exercise, it ought 
not to be withheld merely for the reason that it will 
cause pecuniary loss. It has been found that the de¬ 
fendant with full knowledge of the restrictions ‘delib¬ 
erately attempted’ to override them, and thus to de¬ 
prive the district of the character given it by the 
restrictions. He took his chances as to the effect of 
his conduct with eyes open to the results which might 
ensue. It has been the practice of courts to issue 
mandatory injunctions upon similar facts. Codman v. 
Bradley, 201 Mass. 361 and cases cited at 369. Curtis 
- Manuf. Co. v. Spencer Wire Co., 203 Mass. 448. 
Downey v. Hood & Sons, 203 Mass. 4, 12. Entrench - 
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ment behind considerable expenditures of money can¬ 
not shield premeditated efforts to evade or circumvent 
legal obligations from the salutary remedies of 
equity / ” (Emphasis supplied.) 

In the case of Stewart v. Finklestone, the court upheld the 
injunction and forced defendant to remove his building in 
a suit brought after it had been erected. See also Craw¬ 
ford v. Senosky, 128 Oregon 229, 274 Pac. 306. 

In Misch v. Lehman, 178 Mich. 225,144 AtL 556, the court 
stated that even after several breaches in the neighbor¬ 
hood that it will grant relief if it is of value to the com¬ 
plainant and if such breaches have not resulted in a sub¬ 
stantial, if not entire, change of the neighborhood. Trus¬ 
tees of Columbia College v. Thacher, supra, cited by the 
appellants is not in conflict with this principle. 

The fact that appellants overlook is that the type of 
violation which they attempt is different in style and nature 
from any of the violations alleged of the appellees, and 
that if it is held that appellees have violated and therefore 
abandoned the covenant, it will mean that the neighbor¬ 
hood occupied by the appellees will be irretrievably ruined 
* and the appellees seriously damaged. For these reasons, 
this court should uphold the covenant. 

V 

Plaintiffs did take action, with that promptness required 
by law in this type of case and are entitled to an injunction. 

The evidence (App. 49-63 incl.) in this case will bear out 
the facts found in the “Memo Opinion” with reference to 
the issues of laches (App. 11) which are as follows: 

“• • * Although well aware of the building restric¬ 
tion line on Lamont Street, defendants, in disregard 
thereof, began construction of a building designed for 
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stores fronting on 11th Street and covering the entire 
restricted area on Lamont Street. Work began during 
the first part of September on footings and other 
ground preparations. Brick work on the west or rear 
wall began the last week in September. Just how 
soon the walls took form on the restricted zone of 
Lamont Street is somewhat uncertain. However, I 
gather from the evidence that it was about the middle 
of October, possibly a little earlier, when it came to the 
attention of the plaintiffs that the structural work 
above the ground was occupying the restricted area. 
Then followed a meeting of the plaintiffs and other 
interested persons, resulting in the employment of an 
attorney and finally the filing of this suit on October 
30th. Photographs in evidence fairly reveal the state 
of the work at that date. Notwithstanding the suit, in¬ 
cluding application for a restraining order, the de J 
fendants continued with the work, so that at the time 
of the hearing for a preliminary injunction it had 
progressed considerably beyond what it was on the 
date that suit was filed.” 

The appellants’ building has no basement nor excava¬ 
tion except for “footings” which are 18 inches wide and 
24 inches deep (App. 61) into which concrete was poured 
and covered up with boards, leaving nothing by which a 
layman could suspect that the building was going to pro¬ 
ject into the restricted area. Then, according to Mr. Bur- 
man’s testimony, the west wall was started the last of 
September at the rear. For a period extending into Octo¬ 
ber appellees could not be certain whether or not the wall, 
which was being built and which extended out into the re¬ 
stricted area, was to be a retaining wall or part of a build¬ 
ing violating the covenant. 

All witnesses for appellees testify that around the mid¬ 
dle of October, when it was determined that the building 
was to extend into the restricted area, appellees called a 
meeting; and on October 23d they employed counsel and 
filed their complaint on October 30th. (App. 57-59.) 
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After considering the circumstances as related by the 
evidence, and the findings by the trial judge, who heard 
and saw the witnesses, this court cannot but find that ap¬ 
pellees acted with the promptness required by law and 
further, that they in no way by their words or actions led 
appellants to believe that they acquiesced in their violation. 

In Castleman v. Avignone, 56 App. D. C. 256,12 F. (2d) 
326, it was held that even when the walls had been erected 
to twenty-four feet in height and suit filed two weeks after 
work was begun and was known to be in violation of the 
covenant, that complainant was not guilty of laches. 

In Friedman v. Cicoria, 140 N. J. Eq. 404, 54 AtL (2d) 
922, 924, work was started in February ot March and the 
building was nearly completed when the suit was filed. In 
holding that complainants were not guilty of laches, the 
court said: 

“* * * They cannot complain that the complainants 
were not sufficiently diligent in notifying defendants 
of their rights under the restrictions or in bringing 
this suit to preserve those rights.’’ 

In Oak Lawn Cemetery of Baltimore County v. Commis¬ 
sioners of Baltimore County, 115 A. L. It. 1478,198 AtL 600, 
at 605 the court states: 

“ Laches, in legal significance, is not mere delay, but 
delay that works a disadvantage to another. So long 
as parties are in the -same condition, it matters little 
whether one presses a right promptly or slowly within 
limits allowed by law; but when, blowing of his rights, 
he takes no steps to enforce them until the condition of 
the other party has, in good faith, become so changed 
that he cannot be restored to his former state, if the 
. right be then enforced, delay becomes inequitable, and 
operates as estoppel against the assertion of the 
right.” (Emphasis supplied.) 

In Stewart v. Finklestone, 206 Mass. 28, 36, 92 N. E. 37, 
the court held: 
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“Upon the discovery of infringement of rights, such 
reasonable expedition is required in their prompt as¬ 
sertion as is consistent with due deliberation as to the 
proper means for relief. On the other hand one, who 
openly defies known rights, in the absence of anything 
to mislead him or to indicate assent or abandonment 
of intent to oppose on the part of others, is not in a 
position to urge as a bar failure to take the most instant 
conceivable resort to the courts.” (Emphasis sup¬ 
plied) j 

The testimony well supports the findings of fact as quoted 
above, and the cases cited support the lower court’s find¬ 
ings. The appellees are not guilty of laches. 

VI 

i 

Hie covenant does apply to appellants’ property. 

The argument by appellants that the covenant does not 
apply to their property is raised here for the first time. It 
was never set out in the points on appeal filed by the appel- 

i 

lants in this case, nor was it raised below; and it is there¬ 
fore not properly before the court for review. However, 
appellees state for the record that neither the facts of this 
case nor the case cited by the appellants supports their 
argument. 

The facts of the instant case disclose that the appellants 
were well aware that the covenant applied to their lot and 
they based their entire case in the court below on the 
theory that even though it did apply, there were violations 
which made it no longer enforceable (App. 38-41). 

After the subdivision was laid out showing the lot which 
appellants now own fronting on Lamont .Street and subject 
to the thirty (30) foot building line, 11th Street was “cut 
through” by the District of Columbia in a condemnation 
proceeding. The covenant did not apply to the 11th Street 
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side of any lot which thereafter abutted on 11th Street. 
The mere “cutting through” of 11th Street did nothing to 
remove the appellants lot from the effect of the covenant 
with respect to the Lamont Street side of their lot with 
which it was originally impressed. 

It is interesting to note the facts of the case of Rhmehart 
v. Leitch, 107 Conn. 400; 140 Atl. 763, which the appellants 
cite in support of their contention. They are briefly this. 
Plaintiff and defendant owned adjoining properties in a 
restricted subdivision. The subdivision covenant provided 
that “no part of any building constructed on said lots 
shall be within twenty-five feet of the street line on which 
said lots face.” Defendant started construction of a house 
on his corner plot, comprised of two lots, each 25 feet by 
130 feet. The 130 foot length ran parallel to Third Street 
and the 50 foot width parallel to the intersecting Bedford 
Street. Plaintiff’s property consisted of four lots, 125 
feet deep and each 25 feet wide, fronting on Third Street, 
just north of defendant’s property. The foundation walls 
of defendant’s projected house were only 22 and 24 feet 
back from Third Street which it was planned to face instead 
of 25 feet as plaintiff contended the covenant provided for. 
Plaintiff brought action for an injunction and defendant 
redesigned his house to face on Bedford Street with the 
front walls complying with the building restriction line on 
that street, and the side of his building was planned to ex¬ 
tend within 16 feet of Third Street with a porch extending 
out farther. Plaintiff contended that the defendant’s house 
should conform to the restricted building line on both sides 
of his corner property. 

In its opinion, the court stated that when a house is built, 
the front is where the building faces, but that on a vacant 
city lot the front is usually the narrow side of the lot. Cit¬ 
ing authorities. (In the case before this court, the narrow 
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side of appellants’ lot is the Lamont Street side. Ex. 13). 
However, the court said that these cited authorities were of 
little or no value as precedents, for it must consider the 
particular covenant and circumstances surrounding it in 
order to determine the meaning of the covenant, Continu¬ 
ing its opinion the court points out that all lots in the sub¬ 
division were 25 or 30 feet wide and this pointed to a finding 
that the 25 and 30 foot side of each lot was the front of the 
lot. They also pointed out that the covenant also made pro¬ 
visions for different priced houses depending upon which 
street they faced. In such circumstances the court said 
there would be conflict unless there was but one front to 
each lot and if the covenant had been intended to apply to 
both sides of each comer lot, it should have read “the 
street line or lines on which said- lots face” or words to that 
effect. The injunction was therefore not granted. 

Therefore, if the Court will apply the entire rule laid 
down by the Rhinehart v. Leitch case, it must find in the in¬ 
stant case that appellants’ lot faces on Lamont Street, and 
accordingly the building restriction line set forth in the 
covenant must be observed by appellants with regard to 
the Lamont Street side of their lot. 

vn 

Pro Tanto Doctrine 

i 

In Bacon v „ Sandberg, 179 Mass. 396, swpra, Justice 
Holmes held that where complainants had violated a build¬ 
ing restriction line with bay windows, porches and steps, 
that nevertheless, the line would be enforced at their re¬ 
quest against the defendant who sought to invade the line 
by erecting a separate building into the restricted area. De¬ 
fendant’s attempted violation was enjoined as the separate 
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building lie sought to erect was a violation entirely differ¬ 
ent from that of the complainants. 

The *‘pro tanto” doctrine means that defendant will be 
allowed to violate a covenant to the same extent as com¬ 
plainant provided it is of the same type and nature. Bums 
v. Terzian, 233 Mich. 627, 207 N. W. 913. 

In the instant case where bay windows, porches and steps 
were not held to be violations of the covenant but were 
within the meaning of the covenant, the appellants could 
invade the restricted area with the same projections, in the 
manner allowed by the building code for residences, and not 
otherwise, for such was beyond the intention of the cove¬ 
nant 

The pro tanto doctrine applies only where the building 
line is violated in part. When applied, the courts allow the 
defendant to violate the line to the same extent and in a 
similar or like manner . The actual effect of such doctrine is 
that the court establishes a new line or condition and pre¬ 
serves the balance of the covenant. However, in the in¬ 
stant case, if this court holdls, as did the one below, that 
there was no violation by appellees, then the pro tanto doc¬ 
trine cannot be applied. In any event, this court must find 
that the facts in this case do not warrant the application of 
the pro tanto doctrine since appellants seek to violate the 
covenant in a manner entirely dissimilar from the alleged 
violations of appellees and a finding for appellants would 
work inestimable damage to the neighborhood. «•» 

vm 

Appellees’ position as to appellants’ notice of the 
covenant. 

Appellants actually knew of the thirty foot building re¬ 
striction line and that it pertained to their property (App. 
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38-41). They, by observation, w-ere able to see that, along 
14th Street, the line was no longer enforced and that ac¬ 
cording to the records it did not apply to 11th Street or to 
Columbia Road, both of which were not in the original plan 
but were “cut through” later. Appellants could not have 
avoided noticing the uniform observance of the thirty foot 
line with retference to the main wall of the buildings and 
also that the bays, porches, and -steps uniformly invaded 
the restricted area in accordance with a plausible, reason- : 
able and nearly universal interpretation of the covenant.: 
Appellants were also aware that the residences as they 
presently exist had been so built for many years and they 
could see that other stores on the corner of 11th and La- 
mont Streets were in line with the adjoining residences. 

A review of the testimony from which appellants make 
the statement that “22 out of 23 corners violate the coven¬ 
ant,” will disclose that one, at 11th and Columbia Road, is 
outside of the restricted area, that the corner at 11th and 
Kenyon is outside of the area on the corner itself, and that 
along 14th Street just one or two are actual violations ex¬ 
tending out to the sidwalk of the intersecting lateral streets 
in violation of the covenants and that they are too distant 
to affect the enforcement of the covenant on Lamont Street. 

Conclusion 

i 

i 

Appellees respectfully state that the court below did not 
err in ruling that the complainants below were entitled to 
a judgment enjoining the projection by defendants of their 
building into the thirty foot restricted area along the La¬ 
mont side of defendants’ lot; that in support of this ruling 
the court below did not err in holding that alleged viola¬ 
tions on 11th and 14th Streets and at other places through¬ 
out the entire covenanted area had no controlling effect on 
the enforcement of the building restriction line on Lamont 



Street; that the property of complainants did not violate 
the building restriction line but that the construction of 
their porches, bays and steps was but a popular interpreta¬ 
tion of the covenant which has existed throughout the com¬ 
pletely developed subdivision for many years prior to de¬ 
fendants attempt to violate the building restriction line 
with a store “jutting out” thirty feet from the residential 
building immediately next to it on Lamont Street; and fin¬ 
ally, that the court below did not err in ruling that the ap¬ 
pellees, who learned of the intended violation in the mid¬ 
dle of October or possibly a little -sooner, were not guilty of 
laches when they employed an attorney on the 23d day of 
October and filed this actio;n for injunction on the 30th of 
October to enforce their rights. 

In C<Lstleman v. Avignone, 56 App. D. C. 253, 256, this 
court states: 

“In addition to what has been said, it should be ob¬ 
served that the trial justice heard the witnesses in this 
controverted matter. His findings ought not to be set 
aside, unless it appears that there has been error in 
law or a conclusion of fact unwarranted by the evi¬ 
dence. Snow v. Snow, 270 F. 364, 50 App. D. C., 242.” 
Jameson v. Brown, supra. 

Respectfully submitted, 

JOHN €. POOLE, 
DTOLEY O. SKINKER, 
Attorneys for Appellees. 






